back-bar inspection

Trends, tips, and useful information . . .

T

he “back-bar inspection” portion of our newsletter is designed to provide law enforcement personnel and our
stakeholders with up-to-date information on alcohol-related crime trends, enforcement tips, and additional information
that may be useful in enhancing ABC investigations. Although this section is specifically written for the purpose of
increasing officer awareness and reducing alcohol-related crimes, it will also enlighten all readers as to what is new in terms
of our response to irresponsible alcoholic beverage sales, service, and consumption.
Quality Through Continuous Improvement is a Los Angeles Police Department (LAPD) Core Value which serves to mandate
constant re-evaluation of investigative techniques and related incident documentation. This edition of the ABC Debreifer will
address arrest report deficiencies identified in the service of alcoholic beverages to obviously intoxicated individuals. Errors
were identified by Operation ABC staff through a review of multiple arrests reports which failed to meet the minimum
Department of ABC filing standards.
Every state has criminal liabilities for individuals who over-serve alcoholic beverages and California is no exception. Under
California law, Section 25602(a) of the Business and Professions Code (BP), it is a misdemeanor for any person to sell,
furnish, or give away an alcoholic beverage to an obviously intoxicated individual. For officers assigned to ABC
enforcement details, an intoxicated service violation can be an extremely complex investigation. Simple investigative
techniques and proper documentation can insure that these violations will withstand criminal and administrative review and
receive appropriate ABC sanctions.
Investigating officers must realize that a strong intoxicated service violation is much more than a drunk in a bar, who is
served an alcoholic beverage. Understandably, officers must first identify the intoxicated person or patron. The level of
intoxication must be obvious and therefore will exceed the standards necessary to establish other alcohol-related
violations such as driving under the influence of an alcoholic beverage (DUI). Common identifiers of intoxication (i.e. a
strong odor of an alcoholic beverage on or about the person, red, watery, blood-shot eyes, slurred speech, disheveled
clothing, unbalanced and poor coordination, the use of inanimate objects or other patrons for support or balance, spilled
drinks, loud and boisterous demeanor, etc.) can be used by officers to initially locate the obviously intoxicated person.
Many reports reviewed by Operation ABC revealed that officers painstakingly documented the actions of the intoxicated
patron and there was little doubt that the person in question was indeed intoxicated. Unfortunately, the involved officers
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failed in many cases to articulate that the server was also aware of the objective symptoms of intoxication. Remember, to
establish a violation, the level of intoxication must be clear to the point that the server has knowledge or should have
knowledge that the person is obviously intoxicated prior to receiving an alcoholic beverage. As an investigative aid, officers
should remain cognizant that to establish knowledge, actions of the intoxicated patron should provoke a reaction on the part
of the potential server. Examples: An obviously intoxicated patron fumbling with coins and having difficulty counting change,
is assisted by the bartender who counts out the correct money; a bartender laughs after witnessing the obviously intoxicated
patron slip off his barstool and fall to the floor; or officers overhear the clerk verbally inquire into the patron's condition and
ask if he is driving? These are factors that can be employed to determine that the server has knowledge of the level of
obvious intoxication.
Proximity should be used to assist officers in establishing violations in cases where the server should have knowledge
regarding a person's level of obvious intoxication. The closer the intoxicated patron is to the server, the easier it is to
establish this type of violation. If close proximity is a determining factor, officers should also reference the length of time
that the intoxicated patron is in the server's presence. It would be unrealistic that a server should have knowledge that a
person is obviously intoxicated if the patron staggers up to a crowded bar and is served an alcoholic beverage while briefly
in the bartender's view. Contrast this scenario with an incident involving a drunken patron sitting at a bar for 20 minutes
displaying multiple symptoms of obvious intoxication while the bartender talks with patrons on either side of the drunken
individual. In the second scenario, due to the close proximity and the length of time, it is clear that the server should have
knowledge that the person is obviously intoxicated.
It is extremely important that the level of intoxication is determined prior to the service. The determination is necessary in
both an officer's field investigation and in the incident documentation. Arrest report verbiage should contain reference to the
fact that investigating officers formed the opinion that the patron was obviously intoxicated and should not have been
given any additional alcoholic beverages prior to the service. To simplify report writing, officers should delineate this
fact in a separate paragraph after their observations establishing obvious intoxication and basis of server knowledge, but
prior to recordation of the actual service.
Criminal filing requires a minimum level of intoxication and can be established by having the obviously intoxicated individual
provide a breath sample that can be used to establish his/her blood/alcohol content. Administrative accusations filed
against the licensee by the Department of ABC have substantially different elements and courts have held that
blood/alcohol tests are inadmissible to prove obviousness of intoxication. In administrative cases only the officer's
observations of the objective symptoms of obvious intoxication prior to the service have evidential value.
Since the service of an alcoholic beverage is a significant element of the violation, evidence gathering and related
documentation of the chain of custody is essential. The alcoholic beverage must be taken into police custody and booked
as evidence through the involved agencies established produces. Containers (i.e. bottles, cans, and glass tumblers) should
be taken into police custody and booked as evidence along with a sample of the alcoholic beverage. Samples of mixeddrinks should be taken as soon as possible and be separated from any ice particles that may dilute the alcohol content upon
melting. Should the involved beverage be fully consumed prior to the detention of the intoxicated individual, officers should
obtain a representative sample from the premise's stock. Should this occur, officers should book the empty container and
explain the circumstances in their arrest report and clearly delineate that it is a representative sample.
Officers should document the interior of the premise with as much detail as possible. This will assist officers in recalling the
circumstances of the incident during an ABC administrative hearing months after the occurrence. Lighting, estimation of
uninvolved patronage, presence of live entertainment or amplified music, can all be called into question and impact an
officer's observational abilities. All reports documenting and intoxicated service violation should contain a diagram of the
premise interior. Notations of the location of the server, obviously intoxicated patron, and officer's position of advantage all
will assist an officer in recalling the incident and provide insight into the violation.
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